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INTERNATIONAL ENVIRONMENTAL LAW
2006 Annual Report1
I. INTRODUCTION
This report reviews some of the major developments in international
environmental law during 2006. It discusses developments under relevant bilateral and
multilateral international agreements, provides highlights from major conferences and
meetings, and surveys significant reports and other publications. It is, by necessity,
selective rather than comprehensive. Those desiring a more comprehensive or detailed
analysis of these subjects are invited to review the sources cited. A point worth noting is
the continuing growth of non-legally binding partnerships and pledges that constitute an
essential policy patina, and are an integral part of the interpretive context of international
Space constraints prevent us from dealing with this important
environmental law.
adjunct of international environmental law.
II. GENERAL DEVELOPMENTS
A.

SustainableDevelopment

Established by the United Nations (U.N.) in 1992 to assess and encourage global
sustainable development efforts, the Commission on Sustainable Development (CSD) is a
functional committee of the United Nations Economic and Social Council (ECOSOC).
The CSD organizes its activities in two-year "Implementation Cycles," with each cycle
focusing on a thematic cluster of issues relating to Agenda 21 (1992), the Programme for
the Further Implementation of Agenda 21 (1997), and the Johannesburg Plan of
Implementation (2002). Each cycle is comprised of a non-negotiating "Review Year" and
on the interrelated
a "Policy Year." The first Implementation Cycle
3 (2004-05) focused
issues of water, sanitation, and human settlement.
Held in New York in May of 2006, the fourteenth session of the Commission on
Sustainable Development (CSD-14) was the first year of the second implementation
cycle (2006-2007). As the first year of the second implementation cycle, CSD-14 was
charged with reviewing progress with respect to energy for sustainable development,
industrial development, air pollution and the atmosphere, climate change, and various

1 This report is submitted on behalf of the International Environmental Law Committee
by Chair Jane C. Luxton, Partner, King & Spalding; Vice-Chair Lakshman Guruswamy,
Nicholas Doman Professor of International Environmental Law, University of Colorado
Law School; with Kevin L. Doran, Senior Research Fellow, Energy and Environmental
Security Initiative, University of Colorado Law School. The Committee is indebted to
University of Colorado Law student Adam Reed for his contribution to this report. The
Committee is also indebted to the International Environmental Law Committee of the
ABA Section of International Law for contributions to this report.
2 With regard to energy, see Catherine Redgwell, International Soft Law and
Globalization, in REGULATING ENERGY AND NATURAL RESOURCES 89, 92 (Barry Barton

et al. eds., 2006).
3 Press Release, U.N. Commission on Sustainable Development, Ministers Call for More
Aid, Debt Relief, Domestic Funds to Meet Goals on Water, Sanitation, Slums, as U.N.
Commission Concludes (Apr. 25, 2005), http://www.un.org/esa/sustdev/csd/csdl3/
press release2504.pdf.

cross-cutting issues. 4 Energy was the dominant focus of CSD-14, with discussions on
such key issues as the respective roles of fossil fuels and renewable energy technologies,
5
the socioeconomic impacts of high oil and gas prices, and global energy security.
CSD-15 will take place in New York from April 30 to May 11, 2007. As a
"Policy Year," delegates to CSD-15 will decide on measures to accelerate-and remove
barriers to-actions dealing with energy for development, air pollution and the
atmosphere, and climate change.
B.

TransboundaryWaters

International legal disputes over water remain numerous and intense,6 and the
United States continues to encounter water problems on both of its borders. The most
important global development during this past year was the International Law
Commission's completion of the "first reading" of its draft articles on transboundary
groundwater-the first part of a larger project on shared natural resources. 7 The project
applies the rules developed in an earlier project on the law of non-navigational uses of
international watercourses that became the basis for a 1997 U.N. convention on
transboundary groundwater resources. 8 Like the 1997 convention, the International Law
Commission's draft articles limit themselves to purely transboundary aquifers and aquifer
systems and do not consider whether international law as presently developed lays down
rules that apply in purely national contexts. The International Law Commission has now
sent the "first reading" out for comments by governments and non-governmental
organizations before returning to finalize the topic after 2008. 9
International controversies over water abound, even where a transboundary water
management arrangement is working relatively well. India, facing extreme shortages of
both water and electricity,' 0 provides prime examples as it attempts to utilize its available
water and hydroelectric resources to the maximum extent possible. The result is disputes
between India and Pakistan over a number of projects that arguably violate the terms of
the Indus Waters Treaty." The question of whether the Baglihar Dam project will violate
4 See U.N. Econ. & Soc. Council [ECOSOC], Report of the Commission on Sustainable

Development: Fourteenth Session, U.N. Doc. E/CN.17/2006/15(SUPP) (2006),
http://daccessdds.un.org/doc/UNDOC/GEN/N06/377/66/PDF/N0637766.pdf?OpenElement.
5 See Summary of the Fourteenth Session of the Commission on Sustainable
Development: 1-12 May 2006, EARTH NEGOTIATIONS BULL., May 15, 2006, at 1-2,
availableat http://www.iisd.ca/download/pdf/enb05238e.pdf.
6 See Kevin Watkins & Anders Bermtell, How to Avoid a War over Water:
A Global
Problem, INT'L HERALD TRIB., Aug. 24, 2006, at 6, available at
http://www.iht.com/articles/2006/08/23/opinion/edwatkins.php.
7 The Int'l Law Comm'n, Report of the 58th Session, at 183-245, U.N. Doc. A/61/10
(2006) [hereinafter Report of the 58 Session], http://untreaty.un.org/ilc/reports/2006/
2006report.htm.
8 U.N. Convention on the Law of Non-Navigational Uses of International Watercourses,
G.A. Res. 51/229, U.N. Doc.A/51/869 (May 21, 1997), http://untreaty.un.org/ilc/texts/
instruments/english/conventions/9 -3 -1997.pdf.
9 Report of the 58th Session, supra note 7,
15, 26, 73.
10 See Neil Ford, The South Asian Hydropower Conundrum, 463 POWER IN ASIA 5
(2006); Rainer Hoerig, Troubled Water: Between Extremes of Flooding and Drought,
India Is Heading for a Water Crisis, NEW INTERNATIONALIST, Apr. 1, 2006, at 30,
http://www.keepmedia.com/pubs/NewIntemationalist/2006/04/01 /1511628.
" See generally India, Pakistan Begin Tulbul- Wullar Talks, HINDUSTAN TIMES, June 22,
2006, available at 2006 WLNR 10894849; India-Pakistan Tulbul-Wullar Talks End
Inconclusively, HINDUSTAN TIMES, June 23, 2006, availableat 2006 WLNR 10963951.
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the treaty has been submitted to a "neutral expert" appointed by the World Bank. The
expert has received oral and written submissions from the two sides, and held direct talks
in London in 2006.12 A decision is expected in February of 2007.13
India is also involved in disputes with Bangladesh regarding treaty arrangements
for the Ganges River. 14 The head waters of the Ganges lie within the dramatically
shrinking glaciers and snow pack in the Himalayas and other northern mountains.1 5 In
addition to the shortage of water caused by this development, China is considering plans
to divert some of the sources of the Bahmaputra River in order to supply water to the
north of China, leading to angry reactions from India and Bangladesh.
China, however, is not a participant in any treaty dealing with these rivers,
making resolution of the resulting disputes even more difficult. Nor has China entered
into treaties relating to the damming or diversion of the Ili River (shared with
Kazakhstan) 17 or the Mekong River (shared with five other countries). 18 In each case,
China is the uppermost riparian, and its actions are causing anxiety among lower riparian
states.
These same countries also confront some serious water quality issues relating to
their shared waters. Already the damming and the pollution of the Ganges, along with
hunting, have imperiled the survival of the Ganges river dolphins. 19 China confronts
claims for compensation from the Russian Federation arising from Chinese
20 caused toxic
pollution of the Songhua River that eventually flowed across their border.
The United States continues to be involved in water disputes with Mexico and
Canada. What once seemed the most intense and intractable dispute with Mexico-Mexico's failure to "deliver" promised amounts of water to the lower Rio Grande/Rio
Bravo for use in Texas-now appears to have been resolved. 21 Another dispute with
Mexico concerns the lining of the All-American Canal, which will vastly reduce seepage
losses in transporting water from the Colorado River to the Imperial Valley. But doing so
12

Ford, supra note 10; India, Pak to Have Final Consultationswith BagliharExpert in

Oct-Nov, HINDUSTAN TIMES, Aug. 7, 2006, available at 2006 WLNR 13690771; WB
Expert Gives Initial Ruling on BagliharDam, HINDUSTAN TIMES, Oct. 6, 2006, available
at 2006 WLNR 17419210.
13 World Bank Expert Defers Verdict on Baglihar Issue, HINDUSTAN TIMES,
Nov. 12,
2006, availableat 2006 WLNR 19654136.
14 Ford, supra note 10.
15 See Climate Change Affecting Eastern and Western Himalayas Differently,
HINDUSTAN TIMES, Aug. 25, 2006, availableat 2006 WLNR 14770406; Climate to Veer
off Course in 50 Years: UN, HINDUSTAN TIMES, Nov. 12, 2006, available at 2006 WLNR
19695456.
16 Jeremy Page, Millions Live in Fear That China Aims to Steal Their River, TIMES
(London), Nov. 20, 2006, at 33, availableat http://www.timesonline.co.uk/article/
0,,25689-2461229,00.html; Water PoliticsAre Heating Up, N. ZEALAND HERALD, Dec. 8,
2005, at A17.
17 Source of Potential Conflict, S. CHINA MORNING POST, Dec. 2, 2005, at 23, available
at 2005 WLNR 19370240.
18 See L. Waldron Davis, Reversing the Flow: International Law and Chinese
Hydropower Development on the Headwaters of the Mekong River, 19 N.Y. INT'L L.
REv. 1 (2006).
19 Dan McDougall, Pollution Kills off River Dolphin, TIMES (London), Jan. 3, 2006, at
35, availableat http://www.timesonline.co.uk/article/0,,25689-1967398,00.html.
20 Source of Potential Conflict, supra note 17; Water Politics, supra note 16.
21 Elizabeth Pierson, Mexico Pays Back Water Debt, VALLEY MORNING STAR (Harlingen,
TX), Oct. 1, 2005, available at 2005 WLNR 15521938.
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may reduce groundwater in Mexico, affecting farmers and wetland-dependant wildlife.
While diplomatic efforts to settle the dispute have not progressed substantially, 22 the
dispute is being addressed in U.S. courts. On February 8, 2006, in Consejo de Desarrollo
Economico de Mexicali v. United States,23 Judge Patrick Pro of the District of Nevada
found that non-profit organizations representing Mexican citizens lacked standing to
challenge the lining of the Canal. In a second opinion on June 23, 2006, after the
plaintiffs amended their complaint, Judge Pro did find that an American non-profit
organization did have standing to challenge the canal under the Endangered Species Act,
the Migratory Bird Treaty Act, and the San Luis Rey Indian Water Rights Settlement
Act,24 but went on to dismiss all but the Endangered Species Act claims on statute of
limitations grounds.
Two months later, the Court of Appeals for the Ninth Circuit
issued an emergency injunction, without opinion, to halt work on the project pending the
appeal of Judge Pro's rulings. 26
On the Canadian border, the intense dispute over a plan to drain water from
Devils Lake in North Dakota into the Red River that drains north into Manitoba appeared
to be resolved in 2005, but reemerged in 2006. Environmental groups on both sides of
the border filed the North American Free Trade Agreement complaints against the
project. On the other hand, North Dakota residents continued to complain that Manitoba
had failed to prevent flooding in North Dakota caused by a road just inside the Canadian
2
frontier. 27 The case was dismissed by the NAFTA court in August of 2006. 28
III. ATMOSPHERE AND CLIMATE

A.

Climate Change
1.

29
Framework Convention on Climate Change and the Kyoto Protocol

30

Between November 6 and 17, 2006, the twelfth meeting of the Conference of the
Parties to the U.N. Framework Convention on Climate Change (UNFCCC) took place
22

See Sandra Dibble, Clock Ticking to Settle Border CanalDispute, SAN DIEGO UNION-

TRIB., June 4, 2006, at B3, availableat http://www.signonsandiego.com/news/mexico/
20060604-9999-lm4canal.html; Jenny Huang, Note, Finding Flow: The Need for a
Dynamic Approach to Water Allocation, 81 NYU L. REv. 734 (2006).
23 417 F. Supp. 2d 1176 (D. Nev. 2006), aff'd as modified after amendments
to the
complaint, 438 F. Supp. 2d 1194 (D. Nev. 2006).
24 438 F. Supp. 2d at 1203-04.
25 Id. at 1204-06.
26 Henry Brean, Appeals Court Stalls Plans for Repair Work on Irrigation Canal
to
Imperial Valley, LAS VEGAS REv.-J., Aug. 26, 2006, at 3B, available at
http://www.reviewjoumal.com/lvrjhome/2006/Aug-26-Sat-2006/news/9279617.html.
27 See Leah Janzen & Mia Rabson, Border Road Floods U.S. Farmland:Americans
Call
It a Dike, and Insist It Be Breached, WINNIPEG FREE PRESS, Apr. 18, 2006, at Al,
availableat http://www.prairiepublic.org/features/riverwtch/news/winnipeg_press/
04 18 06.html; Manitoba's Hypocrisy Flows Like Water, GRAND FORKS HERALD, Apr.
25, 2006, availableat 2006 WLNR 6860239.
21 See infra § VII(B)(2), for a more extended discussion of this case.
29 U.N. Framework Convention on Climate Change, May 9, 1992, 31 I.L.M. 848,
available at http://www.globelaw.com/Climate/fcc.htm (entered into force Mar. 21
1994).
30 Kyoto Protocol to the U.N. Framework Convention on Climate Change, Dec. 10, 1997,
37 I.L.M. 22, available at http://eisil.org/index.php?t=link-details&id=427&cat=421
(entered into force Feb. 16, 2005).

concurrently with the second meeting of the Conference of the Parties serving as the
Meeting of the Parties to the Kyoto Protocol in Nairobi. 3 1 This meeting came on the
heels of a comprehensive report commissioned by the Government of the United
Kingdom on the economic costs of climate change. The report argued that though the
cost of stabilizing greenhouse gas (GHG) emissions at about one percent of global gross
domestic product (GDP) each year is significant, to wait longer could drive the cost to in
excess of five percent per year. 32 The Nairobi Conference of the Parties/Meeting of the
Parties (COP/MOP) finalized rules for the Special Climate Change Fund,33 designed to
finance projects in developing
countries, and adopted procedures for the Protocol's
34
Compliance Committee.
The Protocol does not provide for an automatic extension after the end of the first
Commitment Period in 2012, and Parties agreed in principal to extend it as early as
possible and in time to ensure there is no gap. However, developing countries continued
strongly to resist explicit linkage between commitments on their part and a second
commitment period. The COP/MOP agreed on a work plan to negotiate future
commitment periods, and to begin negotiations in earnest by 2008. 3 5 No agreement was
reached on whether to include carbon capture and storage as a reduction method eligible
to receive certified emission reduction credits under the Clean Development
Mechanism. 36

Since 2005, the members of the European Union (EU) have been the only
countries to adopt a functioning mandatory cap and trade system introduced for the
purpose of compliance with the Kyoto Protocol. 3 Early results have been mixed as overallocation of emissions credits arguably led to a precipitous drop in the price of EU
allowances.38 Retail electricity prices have risen substantially in some EU markets,39
31U.N. Climate Change Conference - Nairobi 2006, http:/unfccc.int/meetings/cop_12/
items/3754.php (last visited Jan. 29, 2007).

32 NICHOLAS STERN, HER MAJESTY'S TREASURY, THE STERN REVIEW: THE ECONOMICS OF

CLIMATE CHANGE (2006), availableat http://www.hm-treasury.gov.uk/media/999/76/
CLOSED SHORT executive summary.pdf.
33 U.N. Conference of the Parties to the UNFCCC, Further Guidance to an Entity
Entrusted with the Operation of the Financial Mechanism of the Convention, for the
Operation
of
the
Special
Climate
Fund, Decision
-/CP. 12
(2006),
http://unfccc.int/files/meetings/cop_ 12/application/pdf/sbi 33.pdf.
34 U.N. Meeting of the Parties to the Kyoto Protocol, Decision -/CMP.2 (2006),
http://unfccc.int/files/meetings/cop_ 12/application/pdf/cmp_2.pdf.
35 See Summary of the Twelfth Conference of the Parties to the UN Framework
Convention on Climate Change and Second Meeting of the Partiesto the Kyoto Protocol,
EARTH

NEGOTIATIONS

BULL.,

at

1-2,

Nov.

20,

2006,

available

at

http://www.iisd.ca/download/pdf/enbl 2318e.pdf.
36 Id. at 12.

37

See Council Directive 2003/87/EC, 2006 O.J. (L 275), available at
http://europa.eu.int/comm/environment/climat/emission/implementation-en.htm
(establishing a scheme for greenhouse gas emission allowance trading with the
Community and amending Council Directive 96/61/EC).
38 See European Union 's Carbon Trading Scheme Expected to Recover After Data
Problems, 29 Int'l Env't Rep. (BNA) No. 11, at 407 (May 31, 2006); but see DENNY
ELLERMAN & BARBARA BUCHNER, CTR. FOR ENERGY AND ENVTL. POLICY RESEARCH,
OVER-ALLOCATION OR ABATEMENT? A PRELIMINARY ANALYSIS OF THE EU ETS BASED

ON THE 2005 EMISSIONS DATA (2006), http://web.mit.edu/ceepr/www/2006-016.pdf

(arguing that lower-than-expected EU carbon dioxide emissions in 2005 were not
necessarily evidence of "over-allocation" of carbon credits under the EU ETS).
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while only some countries have met their emissions targets and there have been no net
reductions in GHG emissions. By November 29, 2006, ten EU Member States had
submitted their national allocation plans in respect of phase II of the Emissions Trading
Scheme (ETS) and the Commission reduced emissions allocations for nine of them.
Restrictions on some countries' use of emission credits will mean those Member States
will have to do more to abate emissions directly.
2.

Other Developments

Participants in the Sixth Asia-Europe Meeting (ASEM-6) issued a joint
Declaration on Climate Change in September of 2006 calling for more effective
international measures to control greenhouse gases, and, in particular, for an agreement to
establish binding emissions targets under the Kyoto Protocol beyond 2012. The thirtyeight nations represented at ASEM-6 account for more than fifty percent of the world's
population. Participants also committed to spending $6.3 trillion on energy research by
2030.40
In a joint effort to reduce China's greenhouse gas emissions, in February of 2006,
China and the European Union signed an agreement pledging to undertake a joint
feasibility study on developing methods4 1 to capture and store carbon dioxide emissions
from China's coal-fired powered plants.
B.

StratosphericOzone

The primary objective of the Montreal Protocol on Substances that Deplete the
Ozone Layer4 2 is to protect the stratospheric ozone layer by eliminating the use of ozonedepleting substances. In the early 1990s, scientists discovered that methyl bromide, a
chemical used mainly as an agricultural pesticide, is sixty times more destructive to
ozone than the chlorine in chlorofluorocarbons (CFC). Parties to the Montreal Protocol
responded to this threat in 1997 by agreeing to a global phase-out schedule for methyl
bromide. Pursuant to this schedule, non-article 5(1) countries (developed countries) are
to complete the phase-out of methyl bromide by 2005, and article 5(1) countries
(developing countries) are to complete this phase-out by 2015. Importantly, however,
"critical uses" of methyl bromide are exempt from these controls.43
The eighteenth Meeting of the Parties to the Montreal Protocol on Substances that
Deplete the Ozone Layer (MOP-18) took place in New Delhi, India, from October 30 to
November 3, 2006. 44 Delegates at MOP-18 adopted thirty-seven decisions, including
decisions on the following: Essential-use nominations and various other issues noted in
the Technology and Economic Assessment Panel's (TEAP) 2006 reports; 45 critical-use
39 See Jeffrey Ball, For German Firms, New Emissions Caps Roil Landscape, THE WALL

ST. J., Sept 11, 2006, at Al.
40 Asia-Europe Summit Yields Pledge on Energy, Fails to Break
New Ground on
Emissions, 29 Int'l Env't Rep. (BNA) No. 19, at 710 (Sept. 20, 2006).
41 China, European Union Sign Agreement to Jointly Study Feasibilityof Sequestration,
29 Int'l Env't Rep. (BNA) No. 5, at 172 (Mar. 8, 2006).
42 Montreal Protocol on Substances that Deplete the Ozone Layer, Sept. 16, 1987,
26
I.L.M. 1550, available at http://www.unep.org/OZONE/pdfs/Montreal-Protocol2000.pdf
(entered
into force Jan. 1, 1989).
43
1 d. art. 2H.
44 U.N. Env't Programme, Report of the Eighteenth Meeting of the Parties to
the
Montreal Protocol on Substances that Deplete the Ozone Layer, U.N. Doc.
UNEP/OzL.Pro.
18/10 (Nov. 16, 2006).
45
1Id. at 35

exemptions; 46 future work plans relating to the Secretariat's workshop on the Special
Report of the Intergovernmental Panel on Climate Change and the TEAP;4 7 issues
encountered by certain article 5 parties producing chlorofluorocarbon-based metereddose inhalers; the treatment of stockpiled ozone-depleting substances (ODS); 49 a
feasibility study on creating an international monitoring system for tracking the
transboundary movement of ODS; 50 and other key challenges that parties will51encounter
in their collective efforts to protect the ozone layer throughout the next decade.
Notably, MOP- 18 did not result in an agreement on a draft or final decision on
Canada's proposal to modify the Montreal Protocol to better suit the domestic needs of
article 5 parties.52 Items deferred for consideration included the various options that
parties may consider for preventing trade53 in methyl bromide stocks and multi-year
critical-use exemptions for methyl bromide.
IV. ENERGY

Surging global energy demand and the challenge of meeting such demand in an
environmentally sustainable manner remains one of the most significant and seemingly
intractable international environmental problems of the century. Year 2006 did not see
any significant legal developments addressing this issue. A few legal, political, and
institutional developments, however, are worthy of note.
In May of 2006, the Secretariat for the Global Bioenergy Partnership (GBEP) was
launched by the G8 at the fourteenth Session of the United Nations Commission for
Sustainable Development. "[T]he Secretariat's mandate is to facilitate a global political
forum to promote bioenergy and to encourage the production, marketing and use of
'green' fuels, with particular focus on developing countries." 54 Located at the United
Nations Food and Agriculture Organization's (FAO) headquarters in Rome, Italy, the
Secretariat is supported by the Italian Ministry for the Environment, Land and Sea.
In December of 2006, the European Union and the United States signed an
agreement to renew the Energy Star Program for an additional five years. 55 The program
is an energy efficiency standard for electronic office equipment that originated in the
United States. In 2000 the European Union and the United States signed a coordination
agreement for the voluntary program, and scheduled negotiations for its renewal for
2006. Under the new proposals, energy efficiency standards for goods currently covered
by the program will be substantially tightened.
As noted in the above section on sustainable development, in 2006 the U.N.
Commission for Sustainable Development completed its review of progress made on
46
47

Id. at 39-42.
Id. at 38-39.

4'
49 Id. at 44-45.
Id. at 45-46.
50
Id. at 46-47.
5'Id. at 59.
52 Id. at 22.
5 Id. at 15-16.

54 Press Release, U.N. Food and Agriculture Org. [FAO], Global Bioenergy Partnership

Secretariat Up, Running, (Sept. 25, 2006), http://www.fao.org/newsroom/en/news/2006/
1000405/index.html.
55 Press Release, European Commission, EU and USA Sign New Agreement on Energy
Efficiency
of
Office
Equipment,
(Dec.
21,
2006),
http://www.euenergystar.org/en/index.html (follow "News" hyperlink; then locate the entry for EC 20.12.2006).

energy issues since the 2002 World Summit on Sustainable Development held in
Johannesburg, South Africa. The Commission noted, inter alia, that particularly in
developing countries, a paucity of "appropriate institutional and legal frameworks,
including the lack of accountability and transparency, and inadequate capacities are
barriers to the promotion of renewable and advanced energy technologies, including
advanced fossil fuel technologies. 56
V. INTERNATIONAL HAZARD MANAGEMENT

A.

Regulation of Chemicals
1.

Strategic Approach to International Chemicals Management

In February of 2006, more than 100 governments convened at the International
Conference on Chemicals Management (ICCM) and adopted the Strategic Approach to
International Chemicals Management (SAICM).57
As a policy framework for
international action on chemical hazards, the SAICM supports the goal of the 2002
Johannesburg World Summit on Sustainable Development of ensuring that by 2020
chemicals are produced and used in ways that minimize significant adverse impacts on
the environment and human health.
Throughout 2005, the ICCM parties struggled with such contentious issues as
scope, choice of hazard versus risk approaches, inclusion of the precautionary and
substitution principles, and funding for developing countries.
After protracted
deliberation at the February 2006 plenary session, the parties adopted the three core texts
that together comprise the SAICM: the Dubai Declaration on International Chemicals
Management; the Overarching Policy Strategy;59 and the Global Plan of Action.6 The
Dubai Declaration offers general statements of commitments, purpose, and reasons for
implementing a global chemicals strategy; the Overarching Policy Strategy outlines the
scope, needs, objectives, financial considerations, principles, and implementation of the
SAICM; and the Global Plan of Action provides specific work programs that parties can
take to implement the SAICM.
The finalized the SAICM is a nonbinding voluntary agreement declaring that
"[t]he sound management of chemicals is essential if we are to achieve sustainable
development, including the eradication of poverty and disease, the improvement of
human health and the environment and the elevation and maintenance of the standard of
living in countries at all levels of development." 61 The SAICM includes language
embracing the precautionary approach and substitution principle. Regarding substitution,
the Overarching Policy Strategy states that any chemicals management decision should
take "into account the costs and benefits as well as the availability of safer substitutes and
their efficacy .... 62 With respect to the precautionary principle, the Overarching Policy
Strategy states that one objective is "[a]ppropriately to apply the precautionary approach,
as set out in Principle 15 of the Rio Declaration on Environment and Development....',63
56

ECOSOC, Commission on Sustainable Development, Report of the Commission on

SustainableDevelopment: Fourteenth Session, U.N. Doc. E/2006/29(SUPP) (2006).
57 U.N. Env't Programme, Report of the International Conference on Chemical
Management, U.N. Doc. SAICM/ICCM.1/7 (Mar. 8, 2006).
5
Id. at 13.
59
Id. at 16.
60 Id. at 28.
61 Id. at 13,
2.
62 Id. at 19,
14(d)(i).
63
Id. at 14(e).

The parties decided to focus the initial funding of the SAICM on building the
capacity of developing countries to manage the use of chemicals in ways that protect the
environment and human health. The SAICM created a "quick start program" whereby
governments and other interested parties can make voluntary monetary contributions to
support chemical-management projects especially in developing countries. The United
Nations Environment Programme (UNEP) will disperse these funds for seven years.
After this period, funding will be distributed through international funding organizations.
An issue remains as to how the SAICM will be institutionalized and integrated into the
existing structure of international agreements and organizations.
2.

64
Rotterdam Convention on Prior Informed Consent

During the 1980s, governments began to address the problems caused by toxic
pesticides and other hazardous chemicals by establishing a voluntary Prior Informed
Consent Procedure (PIC). Under this procedure, before proceeding to trade in listed
hazardous substances, exporters were required to obtain the prior informed consent of
importers. In 1998 the Rotterdam Convention on the Prior Informed Consent Procedure
for Certain Hazardous Chemicals and Pesticides in International Trade was adopted,
making the PIC legally binding. The Convention entered into force on February 24,
2004. As of January 12, 2007, there were 112 Parties and 73 Signatories to the
Convention. The United States has signed, but not ratified the Convention.
The third meeting of the Conference of the Parties (COP-3) to the Rotterdam
Convention was held from October 9 to 13, 2006, in Geneva, Switzerland. 65 Delegates at
COP-3 adopted sixteen decisions on, inter alia, implementation of the Convention;
financial mechanisms; 66 the work program and budget for 2007-2008;67 noncompliance; 6 8 chrysotile asbestos; 69 and cooperation and coordination between the
Rotterdam, Basel, and Stockholm Conventions.7 0 COP-3 did not achieve an agreement
on the mechanisms and procedures for non-compliance. Additionally, COP-3 delegates
failed to reach an agreement to impose new international restrictions on trade in
chrysotile asbestos, instead deferring a final decision until COP-4, which is scheduled to
take place in Rome in October of 2008. In February of 2006, a panel of thirty-one
experts of the Convention's Chemical Review Committee (CRC) had concluded 71that
chrysotile asbestos meets the Convention's criteria for prior informed consent listing.
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Stockholm Convention on Persistent Organic Pollutants

The Stockholm Convention on Persistent Organic Pollutants entered into force on
May 17, 2004, after the fiftieth instrument of ratification was delivered, initiating the
international effort to eliminate the use of dioxins, furans, PCBs, and nine highly
dangerous pesticides. The second Conference of the Parties (COP-2) to the Stockholm
Convention on Persistent Organic Pollutants (POP) was held from May 1 to 5, 2006, in
Geneva, Switzerland. 73 COP-2 considered several reports on activities within the
Convention's mandate and adopted eighteen decisions on, inter alia, exemptions, 74
DDT, 75 financial resources and mechanisms, 76 technical assistance, 77 synergies and
effectiveness evaluation,7 8 and implementation plans. 79 COP-2 resulted in an important
decision to undertake the first review of the Convention's financial mechanism, as well as
a decision to establish a process to enable evaluation of the effectiveness of the
Convention at COP-4 in 2009. With respect to noncompliance, delegates at COP-2
agreed to hold an additional meeting of the Convention's open-ended ad hoc working
group on noncompliance prior to COP-3, which will take place in Dakar, Senegal, in the
spring of 2007.
Following a meeting in Geneva, Switzerland, in November of 2006, the
Convention's POPs Review Committee (POPRC) approved draft risk profiles for five
chemicals: pentabromodiphenyl ether, chlordecone, hexabromobiphenyl, lindane, and
perfluorooctane sulfonate.8 0 The approval clears the way for additional consideration
with respect to adding the five chemicals to the Convention's list of banned or restricted
substances.
4.

Intergovernmental Forum on Chemical Safety

The fifth session of the Intergovernmental Forum on Chemical Safety (IFCS-V)
was held in Budapest, Hungary, from September 25 to 29, 2006.81 Convened under the
theme "Chemical Safety for Sustainable Development," the dominant focus of the IFCSV was consideration of the future of the IFCS in view of the final agreements
on the
82
Strategic Approach to International Chemicals Management (SAICM).
Delegates to
the IFCS-V agreed to establish a working group to prepare a draft decision on the future
role and functions of the IFCS, "including options for its institutional arrangement and
United Nations Environment Programme (UNEP): Stockholm Convention on
PersistentOrganic Pollutants,May 22, 2001, 40 I.L.M. 532 (entered into force May 17,
2004).
73 U.N. Env't Programme, Report of the Conference of the Parties of the Stockholm
Convention on Persistent Organic Pollutants, U.N. Doc. UNEP/POPS/COP.2/30 (May
15, 2006).
74 Id. at 29-30.
71Id. at 26-28.
76 Id. at 44-45.
77Id. at 39-43.
78 Id. at 50-52, 54-55.
" Id. at 34-37.
80 U.N. Env't Programme, Report of the Persistent Organic Pollutants Review
Committee, U.N. Doc. UNEP/POPS/POPRC.2/17 (Nov. 10, 2006).
81 World Health Org., Intergovernmental Forum on Chemical Safety, Final Report:
Executive Summary-Fifth Session of the Intergovernmental Forum on Chemical Safety,
IFCS/FORUM-V/05w (Sept. 30, 2006).
82 See supra § V(A)(1) for a discussion of SAICM.
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consideration of a joint secretariat with SAICM...., 83 The future of the IFCS is also
clouded by uncertainty with respect to future sources of funding. The IFCS-V resulted in
several compromise statements calling for measures to address the excess global supply
of mercury, for further consideration of a possible legal framework, and for increased
exchange of knowledge between developed and developing countries on chemicals
management. Delegates were unable, however, to reach agreement on the international
regulation of heavy metals or on a definition of the precautionary principle within the
context of chemical management.
B.

TransboundaryMovement of Hazardous Waste

The primary objectives of the Basel Convention on the Control of Transboundary
Movements of Hazardous Wastes and their Disposal 84 are to (1) minimize the generation
of hazardous wastes in terms of quantity and hazardousness; (2) dispose of them as close
to the source of generation as possible; and (3) reduce the movement of hazardous
wastes. The eighth meeting of the Conference of the Parties (COP-8) to the Basel
Convention convened from November 27 to December 1, 2006, in Nairobi, Kenya. 5 The
primary theme of the COP-8 was billed as "creating innovative solutions through the
Basel Convention for the environmentally sound management of electronic wastes...
,86 According to Conference documents, some twenty to fifty million metric tons of
electronic waste are generated worldwide every year, with the United States alone
disposing of some fourteen to twenty million personal computers per year.87 The COP-8
resulted in a declaration that "strongly encourages" parties to develop pilot "take-back"
systems for electronic waste, but failed to agree on more aggressive measures to deal
with the issue. 88 The COP-8 delegates also directed the Conference Secretariat to explore
methods of coordinating its activities with the International Maritime Organization with
respect to monitoring the movement of waste cargoes, the treatment of wastes from the
normal operations of ships, and the dismantling of obsolete ships. 89 The COP-8 resulted
in the adoption of three new sets of guidelines for the regulation and control of persistent
organic pollutants (POP). The guidelines call on parties to reduce the transboundary
movements of hazardous wastes, ensure the9 availability of disposal facilities, and reduce
the existence of toxic wastes to a minimum. 0
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85 U.N. Env't Programme, Report of the Conference of the Parties to the
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86
Id.at 1.
87 See U.N. Env't Programme, Creating Innovative Solutions through the Basel
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VI.

NATURAL RESOURCE MANAGEMENT AND CONSERVATION
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A.

Convention on BiologicalDiversity

The Convention on Biological Diversity (CBD) is a framework treaty that aims at
protecting global biodiversity. As of January 2007, there were 190 Parties and 168
Signatories to the CBD. The eighth Conference of the Parties (COP-8) to the CBD
convened from March 20 to 31, 2006, in Curitiba, Brazil, immediately following the third
Meeting of the Parties (COP/MOP-3) to the Cartagena Protocol on Biosafety. 92 In recent
years, parties to the Convention have attempted to find common ground with other
environmental treaties such as the U.N. Framework Convention on Climate Change and
especially the biodiversity-related conventions (i.e., Convention on Conservation of
Migratory Species of Wild Animals (CMS), Ramsar Convention on Wetlands,
Convention on International Trade in Endangered Species of Wild Fauna and Flora, and
the World Heritage Convention).93 Since June of 2004, these biodiversity conventions
have met in a Liaison Group, which most recently met in Bonn, Germany, on October 4,
2005, and discussed future options for cooperation "including joint representation at
relevant meetings, the establishment of a joint web portal on national reporting, and...
the proposed global partnership on biodiversity .... 94 The Liaison Group has noted
that "the partnership should focus on implementation; it should bring in a wide range of
issue-based networks and facilitate the establishment of new networks where necessary;
and it should promote and foster the achievement of the 2010 target among a range of
stakeholders." 5
The COP-8 resulted in thirty-four decisions on a wide range of issues that
included, inter alia, island biodiversity; biodiversity of dry and sub-humid lands; the
Global Taxonomy Initiative (GTI); access and benefit-sharing (ABS); article 86) and
related provisions (traditional knowledge); development of systems for the protection of
the knowledge, innovations, and practices of indigenous and local communities; and
reaffirmation of the COP-5 ban on the field testing
of genetic use restriction technologies
96
and rejection of case-by-case risk assessments.
B.

CartagenaProtocol9 7

The Convention known as the Cartagena Protocol on Biosafety of January 29,
2000 (Cartagena Protocol), is a supplementary agreement of the CBD. The Protocol
entered into force on September 11, 2003. As of January 2007, there were 138 Parties to
the Cartegena Protocol. The Cartagena Protocol seeks to protect biological diversity from
the potential risks posed by living modified organisms (LMOs)-also known as
genetically modified organisms (GMOs)--resulting from modem biotechnology.
91 U.N. Conference on Environment and Development: Convention on Biological
Diversity, June 5, 1992 , 31 I.L.M. 818 (entered into force Dec. 29, 1993).
92 U.N. Env't Programme, Report of the Eighth Meeting of the Partiesto the Convention
on BiologicalDiversity, U.N. Doc. UNEP/CBD/COP/8/31 (June 15, 2006).
93 See U.N. Env't Programme, Cooperation with Other Conventions, Organizations and
Initiatives andEngagement of Stakeholders, Including Optionsfor a Global Partnership,
U.N.
Doc. UNEP/CBD/COP/8/25 (Jan. 21, 2006).
94
Id. at 4.
95
Id. at 13-14.
96
U.N. Env't Programme, supra note 92.
97 Cartagena Protocol on Biosafety to the Convention on Biological Diversity, Jan. 29,
2000, 39 I.L.M. 1027 (entered into force Sept. 11, 2003).
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The third Meeting of the Conference of the Parties to the CBD, serving as the
Meeting of the Parties to the Cartagena Protocol on Biosafety (COP/MOP-3), was held
from March 13 to 17, 2006, in Curitiba, Brazil. 98
Delegates to the COP/MOP-3 adopted a range of decisions addressing, inter alia,
detailed requirements for documentation accompanying LMOs intended for direct use as
food or feed, or for processing; the handling, transport, packaging, and identification of
LMOs; the need for and modalities of developing standards with regard to the
identification, handling, packaging, and transport practices for transboundary movements
of LMOs; risk assessment and risk management; liability and redress; compliance; the
bodies; monitoring and reporting; and assessment and review
need to establish subsidiary
99
of implementation.
Of particular note was the decision to phase in labeling requirements for crossborder shipments of LMOs by 2012, an agreement that will affect implementation of the
Protocol's article 18, which refers to the handling, transportation, packaging, and
identification of transgenic products.
C.

Convention on InternationalTrade in EndangeredSpecies

l °°

The 1973 Convention on International Trade in Endangered Species of Fauna and
Flora (CITES) is an international treaty that attempts to protect endangered plant and
animal species through restrictions on international trade. The sixteenth meeting of the
Plants Committee (PC-16) of the CITES convened from July 3 to 8, 2006, in Lima, Peru.
From July 7 to 8, a joint session was held with the Animals Committee, which held its
twenty-second meeting (AC-22) from July 7 to 13, 2006. Delegates to PC-16 discussed a
wide range of topics, including periodic review of plant species included in the CITES
appendices;101 review of significant trade in Appendix-Il species; 102 annotations to
orchids, plants, and medicinal
plants; bigleaf mahogany; and proposals to modify the
03
appendices for tree species.1
Following protracted discussions, PC-16 adopted recommendations from the
report of the Bigleaf Mahogany Working Group, agreeing at this point to not subject the
species to a review of significant trade. Participants also agreed to additional initiatives,
such as a proposal on timber export quotas to be presented at the fourteenth meeting of
of 2007, and the creation of an intersessional
the Conference of the Parties in June
04
working group on Prunus Africana.1
Delegates to the AC-22 adopted six recommendations on issues including
transport of live specimens; production systems for specimens of CITES-listed species;
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Mar. 3, 1973, 12 I.L.M. 1085 (entered into force July 1, 1975).
101 Convention on Int'l Trade in Endangered Species of Wild Fauna and Flora [CITES],
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Included in the CITES Appendices, PC16/AC22 WG2 Doc. 1 (2006).
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103 See Summary of the Sixteenth Meeting of the CITES Plants Committee and the Joint
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availableat http://www.iisd.ca/vol12l/enb2148e.html.
104 Id.

sea cucumbers; conservation and management of sharks; the periodic review of animal
species included in the Convention's appendices; and the review of significant trade
(RST) in Appendix-H species. These recommendations will be presented at the fourteenth
meeting of the Conference of the Parties in June of 2007.1°5
The joint session focused on issues of common interest to both committees,
including the review of the scientific committees; the review of significant trade in
Madagascar; proposed amendments to the rules of procedure; the Addis Ababa Principles
and Guidelines for the Sustainable Use of Biodiversity adopted by the CBD; and the
transport of live specimens. 106
The InternationalTreaty on Plantand Genetic Resources

D.

10 7

The International Treaty on Plant and Genetic Resources entered into force on
June 29, 2004, becoming the first legally binding treaty on food and agricultural
biodiversity. Its aims mirror those of the CBD, but are localized in the context of plant
genetic resources used in food and agriculture; that is, the treaty will ensure that such
plant genetic resources are conserved, used in a sustainable manner, and equitably
distributed among nations.
The Treaty seeks to implement a Multilateral System (MLS) of access and benefit
sharing for a list of sixety-four of the most important food and forage crops essential for
food security and interdependence for those countries that ratify the treaty. It includes, as
one of its funding mechanisms, mandatory sharing of benefits arising from the
commercial utilization of plant genetic resources for food and agriculture covered by the
MLS.
The first session of the Governing Body (GB-1) of the International Treaty on
Plant Genetic Resources for Food and Agriculture (ITPGR) convened from June 12 to 16,
2006, in Madrid, Spain.'0 8 Under the ITPGR, delegates to GB-1 were required to reach
agreement on a number of key decisions in order for the treaty to become operational.
GB- 1 was successful in meeting this mandate. Prominent among these key decisions was
the standard Material Transfer Agreement (MTA), which is the mechanism through
which the Treaty's Multilateral System of access and benefit-sharing is implemented.
GB-I adopted a standard MTA that includes provisions dealing with a fixed percentage
of 1.1% that a recipient must pay when a product is commercialized yet not available
without restriction to others for further research and breeding; 0.5% for the alternative
payments scheme; and designation of the U.N. Food and Agriculture Organization as the
third party beneficiary.10 9
GB-I also resulted in decisions regarding the relationship agreement with the
Global Crop Diversity Trust; a model agreement with the International Agricultural
Research Centers of the Consultative Group on International Agricultural Research and
other international institutions; an agreement to consider internationally the establishment
of a technical advisory committee; and the relationship between the
0 Governing Body and
the Commission on Genetic Resources for Food and Agriculture."1
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E.

Fisheriesand MarineMammals
1.

United Nations General Assembly

In 2004, in the context of discussions concerning high seas ocean governance, the
United Nations General Assembly (UNGA) adopted Resolution 59/25."'
This
resolution, which in part deals with destructive fishing practices (DFP) such as bottom
trawling, (1) called on states to consider an interim ban of DFPs in areas beyond national
jurisdiction; (2) urged competent Regional Fisheries Management Organizations (RFMO)
to adopt conservation measures to address the impact of DFPs; (3) encouraged RFMOs
without the ability to adopt such measures to expand their competence; and (4) called on
States to cooperate to establish new RFMOs with the authority to regulate DFPs in areas
where no such RFMO exists. The UNGA also pledged to review the progress made in
implementing these measures within two years.
Since that time, certain States and nongovernmental organizations have advocated
the explicit and universal adoption of an interim ban on the high seas in areas beyond
national jurisdiction. Leading up to the 61st U.N. General Assembly this year, certain
states expressed their support for a prohibition, including Brazil and Pacific island
nations such as New Zealand and Palau.' 13 In September of 2006, Australia contributed
to the debate by proposing a specific timetable regarding when such a ban might take
effect.114 This was followed by the announcement, just prior to the UNGA Meeting, of a
memorandum signed by President George W. Bush instructing the U.S. Departments of
State and Commerce to "work with other countries and international organizations to
eliminate fishing practices that. . . jeopardize fish stocks or the habitats that support them
1115

At the UNGA's 61st Meeting, government representatives debated a variety of
management options for protecting marine biodiversity in the UNGA legal committee. In
the end, states agreed to a resolution requiring that, among other measures, (a)
governments adopt precautionary measures to ensure bottom-trawling vessels that they
flag do not cause significant damage to marine ecosystems on the high seas in areas
beyond national jurisdiction, and (b) existing RFMOs establish precautionary measures
for areas under their purview by the end of 2008.116

"' See G.A. Res. 59/25,
66-69, U.N. Doc. A/RES/59/25 (Jan. 15, 2005), availableat
http://daccessdds.un.org/doc/UNDOC/GEN/NO4/477/70/PDF/N0447770.pdfOpenElement.
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Destructive Fishing Practices for the Sec'y of State and the Sec'y of Commerce, (Oct. 3,
2006),
http://www.whitehouse.gov/news/releases/2006/10/20061003.html.
6
11
Ban on "brutal"fishingblocked, BBC NEWS, Nov. 24, 2006, http://news.bbc.co.uk/
2/hi/science/nature/6181396.stm; Martin Mittelstaedt, UN fails to recommend ban on
bottom trawling, THE GLOBE AND MAIL, Nov. 24, 2006, available at 2006 WLNR
20355747.

2.

United Nations Convention on the Law of the Sea (UNCLOS)" 7

UNCLOS is perhaps the most comprehensive international environmental treaty.
It was opened for signature on December 10, 1982, and entered into force on November
16, 1994. A subsequent agreement relating to the implementation of Part XI of the
Convention was adopted on July 28, 1994, and entered into force on July 28, 1996.
UNCLOS and the agreement call to be interpreted and applied together as a single
instrument. UNCLOS focuses, inter alia, on the protection of marine living resources as
an intrinsic component of the oceanic environment, and contains a number of necessary,
general obligations dealing with the protection of different marine resources. As of July
2006, "the number of parties to [UNCLOS] stood at 149, including the European
Community."' 11 As of July 28, 2006, "there were 123 parties to that Agreement,
including the European Community ... The sixteenth Meeting of States Parties to the
Convention was held in New York from [June 19 to 23, 2006] .... ,119
Part XV of UNCLOS lays down a comprehensive system for the settlement of
disputes that might arise with respect to the interpretation and application of the
Convention.
UNCLOS provides for four alternative forums for the settlement of
disputes, the International Tribunal for the Law of the Sea (ITLOS), the International
Court of Justice, an arbitral tribunal constituted in accordance with Annex VII to
UNCLOS, or a special arbitral tribunal constituted in accordance with Annex VIII to
UNCLOS. States parties may choose one or more of those forums by written declaration
made under article 287 of UNCLOS and deposited with the U.N. Secretary-General.
ITLOS offers a forum for adjudicating international environmental disputes under
UNCLOS and has dealt with thirteen cases since its establishment. 121 The long-standing
dispute between Chile and the European Union in the Case concerning the Conservation
and Sustainable Exploitation of Swordfish Stocks in the South-Eastern Pacific Ocean
(Chile/European Community) was instituted in December 2000. After a number of
postponements it was further adjourned on December 29, 2005, when ITLOS extended
the time-limits of the proceedings for a further two years until January 1, 2008. In this
case Chile complained that the European Union had violated its obligations under
UNCLOS to ensure the conservation of swordfish in the fishing activities undertaken by
vessels flying the flag of its Member States in the high seas adjacent to Chile's exclusive
economic zone. The European Union argued that the Chilean Decree, which purports to
apply Chile's conservation measures to swordfish on the high seas, is in breach of
UNCLOS. A further issue is whether the "Galapagos
Agreement" of 2000 was
22
negotiated in keeping with the provisions of UNCLOS.1
3.

Straddling Fish Stocks and Highly Migratory Fish Stocks

The United Nations Agreement for the Implementation of the Provisions of the
United Nations Convention on the Law of the Sea of December 10, 1982, relating to the
17 United Nations Convention on the Law of the Sea, Dec. 10, 1982,
21 I.L.M. 1245,
1261 (entered into force Nov. 16, 1994).
118 The Secretary-General, Report of the Secretary-General:Oceans and the Law of the

Sea, Addendum, 2, delivered to the GeneralAssembly, U.N. Doc. A161/63/Add.1 (Aug.
17, 2006).
119 Id. 2, 6.
120 Convention on the Law of the Sea, supra note 117 at 1322.
121 Proceedings and Judgments - List of Cases, http://www.itlos.org (follow "English"
hyperlink; then follow "Proceedings & Judgments - List of Cases" hyperlink) (last
visited Mar. 9, 2007).
122 Id.

Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish
Stocks 123 sets out principles for the conservation and management of those fish stocks
and establishes that such management must be based on the precautionary approach and
the best available scientific information. The Agreement was adopted on August 4, 1995,
by the United Nations Conference on Straddling Fish Stocks and Highly Migratory Fish
Stocks, and entered into force on December 11, 2001.
Following the ratification by Japan on August 7, 2006, and the accessions by
Poland on March 14, 2006, Slovenia on June 15, 2006, and Estonia on August 7, 2006,
the number of parties to the 1995 Fish Stocks Agreement rose to sixty, including the
European Community.
Upon their respective accessions to the 1995 Fish Stocks Agreement,
Estonia, Poland and Slovenia declared that, as member States of the
European Community, they had transferred competence to the European
Community in respect of certain matters governed by the Agreement.
They also confirmed the declarations made by the European Community
upon its ratification of that Agreement. In addition, Slovenia made an
interpretative declaration in relation to a number of issues, such as certain
terms used in the Agreement, the principle of freedom of the high seas,
unilateral measures, the application of article 21, and use of force as
referred to in article 22.124
The Review Conference of the 1995 Fish Stocks Agreement convened from May
22 to 26, 2006, at U.N. headquarters in New York. 125 The Review Conference was called
for by article 36 of the 1995 Fish Stocks Agreement and General Assembly resolution
59/25 of November 17, 2004, with the mandate, four years following the Agreement's
entry into force, of evaluating the adequacy of its provisions for securing the26conservation
and management of straddling fish stocks and highly migratory fish stocks.1
Delegates to the meeting adopted a final report that includes, inter alia, a
commitment to integrate fisheries management with ecosystem considerations; the
reduction of the world's fishing capacity to levels commensurate with the sustainability
of fish stocks; strengthening of mandates to RFMOs to implement modem approaches to
fisheries; RFMO performance reviews; a commitment to develop a legally binding
instrument on minimum standards for port State measures and a comprehensive global
register of fishing vessels; increased assistance to developing
countries; and continuation
12
of a dialogue to address concerns raised by non-parties.

123 United Nations Conference on Straddling Fish Stocks and Highly Migratory Fish
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34 I.L.M. 1542 (entered into force as of Dec. 11, 2001).
124 See Report of the Secretary-General,supra note 118, at 6-7.
125 U.N. Gen. Assemb., Report of the Review Conference on the Agreement for the
Implementation of the Provisionsof the United Nations Convention on the Law of the Sea
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Stocks and Highly Migratory Fish Stocks, U.N. Doc. A/CONF.210/2006/15 (July 5,
2006).
126 Id. at 3.
127 See id. at 38-132.

4.

International Whaling Commission (IWC)

The fifty-eighth Annual Meeting of the International Whaling Commission (IWC)
took place in St. Kitts and Nevis from June 16 to 20, 2006.12' Delegates to the meeting
agreed to retain the present catch limits for aboriginal subsistence whaling. 129 Following
extended discussion, delegates also agreed that despite an intersessional working group
and a follow-up session prior to the Annual Meeting, talks on the Revised Management
Scheme had reached an impasse. A proposal to abolish the Southern Ocean Sanctuary
was again presented to the Commission by Japan. The3 proposal was defeated by twentyeight votes to thirty-three votes, with four abstentions.'
Underscoring its long-standing frustration over the continued moratorium on
31
commercial whaling, Japan introduced a resolution entitled "Normalising the IWC.' '
The resolution asserts the function of the IWC is "about managing whaling to ensure
whale stocks are not over-harvested rather than protecting all whales irrespective of their
abundance. . . . [And] the IWC can be saved from collapse only by implementing
conservation and management measures which will allow controlled and sustainable
whaling .... 132 The document was accepted as resolution by thirty-three votes to thirtytwo votes, with one abstention. Several countries that voted against
the declaration
133
formally disassociated themselves from it after the result was declared.
5.

International Maritime Organization (IMO)

With the ratification by Portugal of the Protocol on Preparedness, Response and
Cooperation to Pollution Incidents by Hazardous and Noxious Substances (HNS
Protocol) on June 22, 2006, the HNS Protocol is scheduled to enter into force on June 14,
2007.13 The Protocol is designed to serve as a framework for international cooperation
to combat major incidents or threats of marine pollution from ships carrying hazardous
and noxious substances, such as chemicals.
On February 22, 2006, Mexico ratified the 1996 Protocol to the Convention on
the Prevention of Marine Pollution by Dumping of Wastes and Other Matter (1972).
Mexico's ratification represents the last of the twenty-six ratifications required for the
treaty to enter into force. The Protocol entered into force on March 24, 2006.135 Under
the 1996 Protocol, the use of the sea as a depository for waste materials is prohibited with
the exception of materials on an approved list. This represents a major change from the
1972 London Convention, which allowed the dumping of wastes with the exception of
materials on a banned list.
128 Int'l Whaling Comm'n [IWC], Chair's Summary Reportfor the 58th Annual Meeting,
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On November 8, 2006, the IMO announced that parties to the 1996 Protocol to the
Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other
Matter, 1972 (London Convention),36 had adopted amendments to allow the storage of
carbon dioxide beneath the seabed. 1
VII.

INTERNATIONAL ECONOMY AND THE ENVIRONMENT

InternationalEnvironmental Standards

A.

Founded in London in 1946, the International Organization for Standardization
(ISO) is a non-governmental federation of national standards bodies whose goal is to
137
Early standards covered
promote international standards that facilitate global trade.
product specifications for ball bearings, gears, and freight containers.' 38 From its
beginnings in the area of mechanics, the ISO has steadily broadened its coverage by
developing international norms of corporate conduct with respect to the environment.
In early 2006 the ISO released a set of standards collectively known as ISO
14064.139 These standards are designed to "provide government and industry with an
integrated set of tools for"'140 supporting programs that seek to reduce greenhouse gas
emissions, including emissions trading. As described by the ISO, the new standards will
"promote consistency, transparency and credibility in GHG quantification, monitoring,
reporting and verification; enable organizations to identify and manage GHG-related
liabilities, assets and risks; [and] facilitate the trade of GHG allowances or credits....
The ISO is currently developing an additional set of standards known as ISO
14065, which will compliment ISO 14064. ISO 14065 will provide detailed requirements
for accrediting--or otherwise validating-entities that undertake verification of
greenhouse gas reduction programs using ISO 14064 or other relevant standards. ISO
14064 is slated for publication in early 2007.142
InternationalTrade and the Environment

B.

1.

World Trade Organization (WTO)

WTO negotiations continued on fisheries subsidies and other issues relating to
143
trade and environment under the Doha Development Agenda (DDA), but little progress
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was made and the DDA talks were suspended in July 2006 due to an impasse on other
issues, agriculture in particular.144
In a complaint by the United States and Canada against the regulation by the
European Union of biotechnology products, a WTO panel ruled that the European
Union's moratorium on approval of genetically modified crops, and the European
Union's failure to consider final applications for approval of "biotech products"
(genetically modified crops), violated obligations under article 8 and Annex C of the
Agreement on Sanitary and Phytosanitary Measures to carry out procedures for
regulation of food and agricultural products without undue delay. 14 5 The panel also ruled
that certain EU member states' bans on marketing and imports of biotech products
violated obligations under articles 2.2 and 5.1 of the same
46 Agreement to base regulations
on sufficient scientific evidence and risk assessments. 1
The WTO also established a panel to hear a complaint by the EU concerning
restrictions placed by Brazil on the import of retreaded tires. 147 In submissions filed with
the panel and made available to the public, the European Union argued that the import
restrictions violated article XI (prohibition on quantitative restrictions), 48 while Brazil
defended the measures as necessary to protect human health and the environment
under
149
article XX(d) of the General Agreement on Tariffs and Trade (GATT).
2.

North American Free Trade Agreement (NAFTA)

The Commission for Environmental Cooperation (CEC) held its thirteenth regular
session of the Council of the CEC in June of 2006, in Quebec City, Canada. During this
session the Council-which is composed of the environment ministers of Canada,
Mexico, and the United States-considered a program of action to address environmental
issues facing North America. The program of action focused on the following priorityareas: (1) the development of information for decision making; (2) support for capacity
building; and (3) ongoing work to address trade and environment50 issues more effectively
in order to promote environmental protection and sustainability.1
144General Council Supports Suspension of Trade Talks, Task Force Submits "Aid for
Trade" Recommendations, WTO, http://www.wto.org/english/news-e/news06_e/
4c27july06_e.htm (last visited Mar. 8, 2007).
5-WTO, European Communities, Measures Affecting the Approval and Marketing of
Biotech Products: Reports of the Panel,
8.6-8.7, WT/DS291/R (Sept. 29, 2006),
http://www.wto.org/english/tratope/dispu-e/casese/ds291_e.htm.
The report was
approved by the Dispute Settlement Body on November 21, 2006. See WTO, European
Communities, Measures Affecting the Approval and Marketing of Biotech Products:
Panel Reports, Action by the Dispute Settlement Body, WT/DS291/33 (Nov. 29, 2006),
http://www.wto.org/english/tratope/dispu_e/casese/ds291_e.htm
146 See id. 8.22-8.30.
147WTO, Brazil, Measures Affecting Imports of Retreaded Tires. Constitution of the
Panel Establishedat the Request of the European Communities, Note by the Secretariat,
WT/DS332/5 (Mar. 17, 2006).
148WTO, Brazil, Measures affecting Imports of Retreaded Tires,
89-91, WT/DS332
(Apr. 27, 2006), http://www.trade-environment.org/page/theme/tewto/tyrescase.htm.
149WTO, Brazil, Measures Affecting Imports of Retreaded Tires, WT/DS332 (Aug. 11,
2006), http://www.trade-environment.org/page/theme/tewto/tyrescase.htm.
Brazil
defended the Mercosur exemption under articles XXIV and XX(d). See id. 167.
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The citizen submissions mechanism of the CEC enables the public to play a
whistle-blower role on matters of environmental law enforcement.' 5 1 Under article 14 of
the North American Agreement for Environmental Cooperation (NAAEC), any person or
nongovernmental organization may submit a claim alleging that a NAFTA partner has
Following a review of the
failed to effectively enforce its environmental law.
submission, the CEC may investigate the matter and pursue a factual record of its
fimdings.
On August 21, 2006, the CEC issued a determination on a citizen submission filed
by Canadian and U.S. environmental organizations and individuals. In submission SEM06-002 (Devils Lake), the submitters argued that Canada and the United States had failed
to effectively enforce their obligations under article IV of the Boundary Waters Treaty
through the "construction and operation by the state of North Dakota of an outlet to drain
water from Devils Lake into the Sheyenne River,
' ' 52the Red River basin, Lake Winnipeg,
and ultimately the Hudson Bay drainage system.
The CEC addressed the question of whether article IV of the Boundary Waters
Treaty constituted "environmental law" within the meaning of NAEEC article 45(2)(a)a precondition for the CEC to consider the submitters' assertions under NAEEC article
14. The CEC's analysis of this question focused on whether article IV was a "statute or
regulation" of the United States or Canada within the meaning of article 45(2)(a).
Drawing from U.S. Supreme Court case law, the CEC held that for a "treaty provision to
have the status of a statutory provision under domestic law, it must be either self153
The CEC went on to determine that
executing or implemented through legislation."'
the Boundary Waters Treaty is not self-executing with respect to the United States as no
domestic legislation has been enacted to implement its provisions; and moreover, various
U.S. courts have issued opinions concluding the treaty is not self-implementing. With
respect to Canada, the CEC noted the issue was more opaque, as Canada had adopted the
International Boundary Waters Treaty Act, 1910, which states:
The laws of Canada and of the provinces are hereby amended and altered
so as to permit, authorize and sanction the performance of the obligations
undertaken by His Majesty in and under the treaty, and so as to sanction,
by
confer and impose the various rights, duties and disabilities intended
154
the treaty to be conferred or imposed or to exist within Canada.
While the CEC noted that the above provision arguably "does incorporate all provisions
55
of the Boundary Waters Treaty into Canadian domestic law,"' it did not do so with
sufficient clarity to permit the proceeding to continue under NAEEC article 14. In light
of this determination, the CEC terminated the article 14 procedure for the Devils Lake
Submission.
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